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High Speed Pursuit
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by Mike Rainwater
October 10, 2000 (updated April 24, 2002)

The intent-to-harm standard applies to Section 1983 claims based upon the conduct of public
officials engaged in a high-speed automobile chase aimed at apprehending a suspected offender.  Helseth
v. Burch, 258 F.3d 867 (8  Cir., July 31, 2001)th

Fourteenth Amendment Claim / Shocks the Conscious Standard:  In Helseth v. Burch, 258 F.3d 867
(8  Cir., July 31, 2001), the 8  Circuit returned to the “shocks the conscious” standard for liability in high speedth th

chase cases announced by the U.S. Supreme Court in the 1998 decision in County of Sacramento v. Lewis, 523
U.S. 833 (1998).  [In July, 2000, the 8  Circuit of Appeals had ruled that; “Where there is time for the officerth

to make a deliberate choice  “[an]. . .officer deciding whether to give chase must balance the need to stop a
suspect and show that flight from the law is not way to freedom and the high-speed threat to everyone within
stopping range.”  In Feist v. Simonson, 222 F.3d 455 (8  Cir., July 25, 2000), the Court of Appeals reasoned thatth

where the officer “had ample time to deliberate and weigh these considerations, and the evidence suggests he
made a deliberate decision to continue the chase and to be indifferent to the dangers obviously inherent in his
conduct,” the issue of liability is one for the jury to decide.  The 8  Circuit explained that Feist v. Simonson wasth

decided by a 3-judge panel, not the entire Court of Appeals (9 judges) and was settled while a granted request
for an en banc hearing was pending.]

Fourth Amendment Claim / Objective Unreasonablness Standard:  Interestingly, the Court said, in
a footnote, that “[h]ad Burch succeeded in stopping the Contois vehicle, his action in effecting such a seizure
would have been subject to a reasonableness challenge under the Fourth Amendment.  See Brower v. County
of Inyo, 489 U.S. 593 (1989).  Since Contois eluded arrest and resumed his flight, the case presented a
Fourteenth Amendment Due Process Claim, and not a Fourth Amendment Reasonableness Claim.  A Section
1983 claim (by an injured bystander) challenging Burch’s continued (but unsuccessful) pursuit must be based
upon substantive due process.  See Lewis, 523 U.S. 842-45. ... “

Fourteenth Amendment Claim / Deliberate Indifference Standard:   If, hypothetically, a prisoner
was being transported in a vehicle that engaged in a high speed pursuit, the prisoner transportation function
would be a 14  Amendment activity, and not a 4  Amendment activity, but the duty owed the prisoner beingth th

transported by the officer would be the Fourteenth Amendment duty not to be deliberately indifferent  --  rather
than the Fourteenth Amendment duty not to shock the conscious of the court.  The reason for the difference in
duty is that a duty to protect is owed to a prisoner in custody with no duty to protect is owed to a members of
the public generally.  Farmer v. Brennan, 114 S.Ct. 1970 (1994). 
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